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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 10th day of October, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-14023
V.

CARLOS ERNESTO GARTNER

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge WIlliam A Pope, |l, issued
on Septenber 7, 1995, following an evidentiary hearing.' The |aw
judge affirnmed, in part, an order of the Adm nistrator, on

finding that respondent had violated Chapter 3.1.1 of Annex 2 to

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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the Convention on International Gvil Aviation.? The |aw judge

di sm ssed a charge that respondent al so violated Chapter 4.5(b)
of Annex 2, which provides that, except when necessary for
takeoff or |anding, or except by perm ssion fromthe appropriate
authority, a VFR® flight shall not be flown at a height |ess than
150 nmeters or 500 feet above the ground or water. The |aw judge
reduced the Adm nistrator's 90-day proposed suspension to a
$1,000 civil penalty. The Adm nistrator appeals the dismssal of
the low flight charge and the reduction of the sanction. W
grant the appeal to the extent of finding that respondent

vi ol ated Chapter 4.5(b). However, we further find that no
sanction shoul d be inposed on respondent in connection with his
viol ation of Chapters 3.1.1 and 4.5(b).

The facts of the flight that led to the Admnnistrator's
order are not in dispute and were aptly summarized by the | aw
judge. Respondent is a nenber of a volunteer group called
Brothers to the Rescue, which (as relevant here) aids those
attenpting to escape Cuba by water. On June 19, 1994,
respondent, as pilot in command, undertook a flight for the
group. He spotted a raft with 6 to 10 persons on board in the
water 25-30 mles north of Cuba.

At a height of approximtely 25-30 feet, respondent dropped

°This provides that a U S.-registered aircraft, when outside
the United States over the high seas, shall not be operated in a
negl i gent or reckless manner so as to endanger life or property
of others. Section 91.703(a)(1) of the Federal Aviation
Regul ations requires conpliance wth Annex 2.

%Vi sual Flight Rules.
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aradioto the raft.* He then saw that his aircraft was damaged.

(Unbeknownst to him he testified, the aircraft had hit the
raft's mast, which he had not seen.) The damage rendered the
aircraft unairworthy, but respondent was able to |l and safely in
Fl ori da.

In his defense, respondent introduced evidence show ng that
the flight that day was consistent with the practices of the
organi zation: to fly as close as possible to the rafts. He
argued that the FAA Mam office was well aware of Brothers to
the Rescue, its mssion, and how that m ssion was acconpli shed
(vis-a-vis rafters), e.g., that accurate radio drops required
extrenely low flight. Respondent established that the FAA had
sent representatives to a neeting of the group to discuss safety
i ssues. Respondent and others testified that at that neeting no
one, despite famliarity with the Brothers' work and consi derabl e
di scussion of low flight, made any nention of the existence of a
rule against it. (At least one rule, regarding renoval of
aircraft doors, was discussed.) Respondent was not aware of the
altitude restriction, but was aware of the fact that the Coast
GQuard routinely operated low flights in order to rescue Cuban
ref ugees. >

The | aw j udge concl uded that the FAA had tacitly granted

Brothers to the Rescue perm ssion to engage in low flights. Tr.

“The radios assist in the rescue effort by establishing
conmmuni cati on

*The Coast Guard sought and obtai ned FAA perm ssion, pursuant
to Chapter 4.5(b), to operate the low flights. Brothers to the
Rescue had no perm ssion fromthe FAA to depart from Chapter



at 311. The | aw judge st at ed:

The |

Wil e the FAA may not have specifically authorized | ow
flights such as that of the respondent in this case, | find
there is credible circunstantial evidence of record show ng
that the Mam Flight Standards District Ofice of the FAA
was aware of the practice by Brothers to the Rescue, over a
period of years, and took no steps to put a stop to it, or
to suggest that an exenption was needed even though the
opportunity to do so was presented itself during the June,
1993 neeting with 40 of the organi zation's nmenbers and,
apparently, officers.

aw j udge went on to say:

Under the facts of this case | find that the FAA over a
period of tinme apparently condoned | ow flights by Brothers
to the Rescue. . . .Under these facts | find that Brothers
to the Rescue nmenbers could reasonably infer that they had
perm ssion fromthe FAA to operate bel ow 500 feet altitude
over the high seas when they saw rafters.

Tr. at 310-311.

no "t

must

On appeal, the Adm nistrator argues that the FAA may grant
acit" exenptions, and that any exenption from Chapter 4.5(b)

be in witing, on petition -- a petition that Brothers to

the Rescue did not file. He further argues that the FAA was

under

no conpul sion to take enforcenent action against Brothers

to the Rescue, regardless of what m ght have been known about the

operation. The Adm nistrator argues that the |aw judge's

decision therefore interferes with the FAA's prosecutori al

di scr

etion. Finally, the Adm nistrator suggests that the

evi dence before the | aw judge was insufficient on which to

concl

ude that the FAA knew or should have known that Brothers to

t he Rescue was conducting operations bel ow 500 feet.

4.5(b) altitude restrictions.
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Addressing the |ast argunent first, we decline to second-

guess the | aw judge's review of the record. The testinony is
undi sputed that no FAA enpl oyee at the neeting nentioned Chapter
4.5(b), or any prohibition against low flight, despite
consi der abl e di scussi on regardi ng the dangers of such operations.
The evidence will also support a finding that |ocal FAA

i nspectors were aware of Brothers to the Rescue operations, and
that they involved flights bel ow 500 feet. See, e.g., Tr. at
290- 291, 297, 299. And, to the extent that the | aw judge's
findings incorporate questions of credibility, they have not been

shown arbitrary or capricious. Admnistrator v. Smith, 5 NISB

1560, 1563 (1987), and cases cited there (resolution of
credibility issues, unless made in an arbitrary or capricious
manner, is wthin the exclusive province of the |aw judge).

Uphol di ng the | aw judge's factual findings does not
under m ne FAA invol verent or neeting with groups such as this.
Nor should our action doing so be interpreted to underm ne the
basic prem se of the law that ignorance is no excuse. The only
i ssue before us here is whether, in the circunstances, the |aw
j udge was correct in dismssing the FAA's Chapter 4.5(b) charge
agai nst respondent. W believe that, rather than dismssal, the
record supports findings that the violation occurred but that
sanction in this case, whether suspension or civil penalty, is
not appropri ate.

We are conpelled to reject the law judge's tacit exenption
anal ysis, as we believe there can be no such thing. A witten

petition is required, and may not be granted by inspectors in the
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field. Further, there is no question but that respondent failed

to conply with Chapter 4.5(b). Nevertheless, we believe there
are ramfications fromthe FAA's failure to warn.

Adm nistrator v. MIller, NISB Order EA-3581 (1992), which

i nvol ved requirenents for substituted service, is illustrative of
our concern. In affirmng the violation but refusing to inpose a
sanction, we noted:

Particularly significant to the issues of notice and
sanction is the conversation that respondent had with FAA

i nspector Sazama prior to one of the flights in question.
During this conversation, respondent alleges -- wthout
rebuttal -- that he told M. Sazama that he was flying
passengers for Mdcontinent and that M. Sazama may have
opined that this was a good way to earn extra incone. Wile
subsequent to this conversation M. Sazama suggested that
anot her inspector ook into the matter, by his own
testinmony, it is clear that M. Sazama addressed no war ni ng
or questioning to respondent.

Id. at footnote 10.

In Administrator v. Smth, NTSB Order EA-4088 (1994), we

declined to inpose a sanction for failing to report a driving
whi |l e i ntoxicated conviction where respondent had call ed the FAA
asked about the ram fications of a conviction on the charge, and
was not told of the reporting requirenent. Further, in

Adm nistrator v. Finley, 3 NISB 2840 (1980), we declined to

affirmthe Admnistrator's order where we found that a proxi mate
cause of the violation was air traffic control (ATC) behavior.

We found that principles of fairness, rather than prosecutorial
discretion, were at the heart of the case. |d. at 2842. In
numer ous ATC cases since, we have reduced or rejected sanctions,
or dism ssed charges, where we have found that ATC contributed in

varying degrees to the violation (by action or om ssion).
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In the case before us, we have equival ent concerns regarding

the FAA's opportunity -- untaken -- to advise respondent and
others of the group of the unlawful ness of their standard
operating procedure absent a regulatory waiver. Certainly after
the neeting, respondent woul d not have been unreasonable in
believing that the Brothers to the Rescue operations, while

i nherently risky, generally conplied with regul atory
requirenents. We think it reasonable, in the circunstances, to
consider this prosecution inprovidently brought, and mtigate its
ef fect by waiving sanction.

While correct in arguing that the reasons cited by the | aw
judge for sanction reduction are inconsistent with precedent, the
Adm nistrator fails to offer any precedent supporting a 90-day
suspension for one instance of inadvertent carel essness. Nor do
we agree with the Adm nistrator that a suspension is needed in
this case as a deterrent.® By having brought this proceeding,
FAA has forcefully created for this pilot community notice of its
intention to require conpliance with Chapter 4.5(b). It may
anplify this notice by direct discussion at any tinme it chooses.
Hence, the lack of notice (with its attendant assunption of FAA
acqui escence) that has given rise to the unusual circunstances of
this case will not be available for future violators, who wll be
vul nerable to enforcenment to the full extent of applicable |aw

Nei t her the public interest nor safety requires the suspension of

®W al so do not consider our decision as interfering with the
Adm ni strator's prosecutorial discretion, which, in our m nds
i nplicates choice anong conpeting priorities and cases in the use
of resources.
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respondent's certificate in these circunstances.’

ACCORDI NGY, IT I S ORDERED THAT:

The Adm nistrator's appeal is granted in part, and his order
is affirmed only to the extent that we find that respondent
vi ol ated both Chapters 3.1.1 and 4.5(b) of Annex 2 to the
Convention on International G vil Aviation.

HALL, Chai rman, HAMVERSCHM DT, GOG.I A, and BLACK, Menbers of the
Board, concurred in the above opinion and order. FRANCIS, Vice
Chai rman, did not concur, and submtted the follow ng dissenting
statement :

Havi ng found not only sufficient evidence in the record
but “no question” that respondent viol ated both Chapter
3.1.1 and Chapter 4.5(b) of Annex 2 of the Convention on
International Cvil Aviation, | can not concur in the
failure to i npose a sanction for a proven |low flight
violation. Refusing to inpose a sanction because

hi ndsi ght arguably shows that the FAA may have m ssed an
opportunity to clarify regulations inplicated by these
operations ignores the serious safety issues raised by
this particular operation. W easily find that
respondent operated his aircraft so carel essly that

substantial damage -- sufficient to render his aircraft
unairworthy -- resulted fromhis low flight and collision
with the mast of a raft floating beneath him | believe

the public interest demands sone sanction be inposed
here, whether significant civil penalty or nore
appropriately certificate action, to ensure the
protection of persons and property on the ground or in
the rafts, assurance of safe aviation operations, and
conpliance wth reasonabl e aviation safety regul ati ons.

I'n his appeal, the Administrator notes that the Board is
bound by witten agency policy guidance available to the public
related to sanction. However, the Adm nistrator has presented us
with no such witten guidance. |ndeed, beyond denonstrating that
the law judge's stated reasons for reducing the sanction have not
been accepted by the Board, he has not supported a 90-day
suspensi on or any other suspension period, but sinply argues that
suspension, rather than civil penalty, is appropriate.



